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PROCEEDTINGS
(9:00 a.m.)

CHATIRWOMAN JENKINS: Good morning.
Call to order. I'm Marylee Jenkins, I'm Chair
of the USPTO PPAC. Thank you for coming. I
can't believe it's already November. The year
has passed so quickly but we've had so many
exciting and new developments and initiatives
going on and we look to next year for being
another exciting year for PPAC and for the
Office.

I just want to touch a little bit on
why November is important to us as a
Committee. We work throughout the year. As
you know, we have multiple meetings and
quarterly meetings with respect to the public,
and we meet now by telephone pretty regularly.
FEach subcommittee has a monthly call to try to
stay more on top of issues and communicate
more with the Office. We greatly appreciate
the Office and everyone involved in that. I
think it's been going very well this year and
we look to continue to do that and look for

better ways to communicate and get the message



out to stakeholders.

November is also an important month
for us because this is when we publish our
annual report. It will be published at the
end of the month. Jennifer has it. 1It's a
reduced-down version from last year. I'm
promoting this, Mark. Everyone should read
our report. (Laughter) Actually, we start in
August. It's an accumulation of what we have
done over the year obviously with the PTO,
each of the topics. We focus this year
particularly not talking about everything and
all the great things that the Office is doing
but on key issues that we felt as a Committee
were things that we wanted the public to also
focus on. So, this i1s our great report.

If you do not have the patience to
read -- I think we're down to, I don't know.
How many pages were we up to? 89. We were
over 100 last year so we got down to 72, okay?
So, that was in the hopes that people would
read our report. If you don't feel inclined
to do that we have an executive summary at the

beginning with our recommendations. It's not



as long as 77 pages, but we really encourage
everyone to read that and give us your
feedback on it.

One of the other initiatives that
we've been doing this year is getting more
user feedback during the meetings and during
the year. I greatly appreciate the
stakeholder community coming out. We have
received many letters, much input. Everyone
has a different issue and we do listen, we do
read it. We hope to continue to do input
during this meeting. So, Mike and I -- Mike
is not helping me because we get so many
emails and so we will be trying to include
your questions during the meeting. So, please
appreciate that we want to keep the meeting
going so we'll do our best to stay on top of
it and get all of those burning gquestions out
there.

With that, I think I would like to
introduce who is sitting at the table and then
we will transition to Joe. So, Bob, do you
want to start us?

MR. BAHR: Sure. Bob Bahr with the



USPTO.

MR. POWELL: Mark Powell with the
USPTO.

MS. MARTIN WALLACE: Valencia Martin
Wallace, USPTO.

MR. SEIDEL: Rick Seidel with the

USPTO.

MR. KNIGHT: Bernie Knight, PPAC.

MS. CAMACHO: Jennifer Camacho,
PPAC.

MR. WALKER: Mike Walker, PPAC.

MS. JENKINS: Marylee Jenkins, PPAC.

MR. MATAL: Joe Matal, USPTO.

MR. HIRSHFELD: Drew Hirshfeld,
USPTO.

MR. FAILE: Andy Faile, USPTO.

MR. THURLOW: Peter Thurlow, PPAC.

MR. LANG: Dan Lang, PPAC.

MS. MAR-SPINOLA: Julie Mar-Spinola,
PPAC.

MR. GOODSON: Mark Goodson, PPAC.
MR. SEARS: Jeff Sears, PPAC.
MS. FAINT: Cathy Faint, PPAC.

CHAIRWOMAN JENKINS: Great, thank



you. Just one more thing. I just want to
thank the Office. This has been an
interesting year for the Committee. We have
done a lot of change within the structure and
the Office has been incredibly supportive in
helping us make those changes to address
stakeholder issues and concerns and to
hopefully provide better feedback to you all.
We greatly appreciate that. We greatly
appreciate the Office's response to helping us
do this report and answering all of, as I
sometimes say, my stupid questions when I
don't exactly understand what is going on.
The Office has incredible patience and I
personally want to thank them for all that
effort.

I also want to thank the Committee.
It has been a great pleasure being Chair this
year and the Committee had just really stepped
up. The energy, the enthusiasm, the
commitment is something I personally
appreciate, so thank you all. I look forward
to next year.

So, with that I now thank Joe. And



I must do his title. Joe Matal, who I like to
call Interim Director -- that's just my
personal calling of Joe -- performing the
functions and duties of the Undersecretary of
Commerce for Intellectual Property and
Director of USPTO.

MR. MATAL: Thank you, Marylee.
Interim Director isn't actually my legal
title, it's just the one that the Supreme
Court happens to use because they found the
official one too clunky for their opinions.

A couple of announcements for the
group. First and foremost, the Patent Office
Society recently celebrated its 100th
anniversary. They held their ball on
Saturday. As many of you know, the Journal of
the Patent Office Society, a longstanding
publication, is frequently cited in the U.S.
Supreme Court and in other courts in patent
cases. The organization had many judges and
other prominent members over the years and 1is
probably the premier social organization for
the Patent Office, has held a lot of sparkling

events. So, we congratulate the PTOS on its



100th anniversary.

A quick update on the Shared
Services Initiative. There 1is really nothing
to add since our last session. The matter
continues to be under discussion with the
Commerce Department. I feel constrained in
what I have to say publicly. I think my
interlocutors at Commerce would probably
appreciate if it doesn't end up in Tom Stoll's
write up of this event. I'll simply emphasize
that PTO places a top priority on delivery of
the highest quality IT management and hiring
services to us, hiring the best examiners we
can, and keeping our IT system up and running
24-7 1is our number one priority and everything
else pales in comparison to that. The
downstream effects of any diminution in the
quality of those services renders upfront
savings, trivial in comparison.

I'll also note that we recently
heard from the UK, Canadian, and Australian IP
offices which have gone through a similar
thing and have been pushed into similar types

of collectivized administrative services



initiatives. I guess this seems to be a fad
in the English-speaking world, something the
management consultants must be pushing. But
we heard that their experience with the
program was unsatisfactory, that they saw a
diminution in the quality of services, and
that's definitely something that has colored
our thinking. But that's all I can say for
now about shared services. We continue to be
in discussions and no decision has been made.

I've been asked to talk briefly
about the 0il States case pending before the
Supreme Court. We have two IP cases, patents
cases, that will be argued before the Supreme
Court on the 27th, 0il States and the SAS
Institute. I continue to maintain that we're
going to win the 0Oil States case. I've now
seen Solicitor General Francisco's brief, it's
excellent and makes a compelling argument for
why PTAB trial proceedings are constitutional,
that I'm confident the Justices won't be able
to ignore.

I should note that this has come up

in some of our internal discussions. By



coincidence I happen to be the associate
solicitor who was assigned the Article III
challenge issue the first time we were sued on
this theory in 2014. I actually read all of
these boring old Supreme Court opinions about
the scope of Article III's limits on the
ability to assign issues to administrative
agencies, so I make my prediction with at
least a knowledge of the case law. The case
law seems pretty well settled and, again, my
conviction that we'll prevail in this case 1is
only further reinforced by the SG's brief.
People have asked, well, what are
you going to do if you lose? And what are we
going to do if a meteor hits the earth? We
don't make contingency plans for every remote
contingency, but I will note in passing that
this is something that people forget.
Two-thirds of our Board judges actually focus
on the ex parte appeals, not on the AIA
trials. So, two-thirds of the work would at
least initially appear to be unaffected even
if we got the worst possible outcome in this

decision. And, of course, our judges are of



the highest quality and there is plenty of
other work to do at the PTO so we're confident
we'd find other roles for them in the event of
that remote contingency.

We also have the SAS case being
argued on the same day, a case that's a little
less momentous for the PTO. But I look
forward to attending those arguments in
person. It will be an exciting day for the
patent system.

A few other minor things to note.

In the past I've talked about the Board's
developing juris prudence governing serial or
repeat petitions, multiple PTAB challenges
against the same patent. I'd like to
highlight three PTAB decision that were
recently made informative. Unified Patents v.
Berman, Hospira v. Genentech, and Cultec v.
StormTech. There is a Law 360 article from
October 30th about these decisions. But these
decisions, again, which have just been made
informative as kind of a guidepost for where
the agency is headed, highlight the level of

the Board's practice at the institution stage



of giving deference to the examiners'
determination when an issue was fully fleshed
out in examination and the relevant prior art
issues were fully and accurately explained to
and considered by the examiner. The Board
effectively does give deference to implement
§325 D's mandate that the Board take into
account whether the same issues or
substantially the same arguments had
previously been considered by the Office.

So, for those of you who are
concerned about the issue of serial petitions
I commend those cases to you. They indicate
how the Board through its own internal common
law process 1s developing rules to address
this issue in a way that I hope will
substantially address some of those concerns.

I also had hoped to announce today
that we'd be releasing a new standard
operating procedure that addresses some of the
issues of harassment through PTAB trials that
we heard about occasionally from stakeholders.
Petitions filed by hedge funds or by law firms

simply sending a patent owner a draft petition



and demanding a settlement; all cases where
the potential petitioner doesn't seem to have
any legitimate interest in the technology in
the case. We're developing a standard
operating procedure to address that issue but
we still have some implementation issues that
we need to address. So, for those of you
interested in that particular issue please
continue to check the Board's website.
Something should be up shortly to address that
issue.

And finally, I'd just like to
highlight how important IP has become in trade
policy in this administration. This
administration has made a real effort to
negotiate a number of our trade agreements and
PTO has been able to play an active role in
advising the USTR and other organs of the
executive branch to ensure that our patent,
trademark, and copyright owners' rights are
respected just as fully abroad as they are at
home.

I'm proud to announce that PTO

actually recently sent a detail to the Office



of the Intellectual Property Enforcement
coordinator and we're actually in discussions
to send another. We're very happy to have our
people in the White House to emphasize the
importance of trade issues and ensure that
they're given priority in these trade
negotiations.

So, that's all I have for you now,
folks. I'm happy to answer any questions, but
I'll hand it back to you, Marylee.

CHATRWOMAN JENKINS: Does the
Committee have any questions? I do want to
share with respect to -- and, again, I want to
keep calling it Shared Services, I know it's
called Enterprise so bear with me. The
Committee did feel that it was imperative for
us to respond to the initiative that the
Department of Commerce was putting forth with
respect to Enterprise Services. So, in our
report, which I know you're now going to read,
we sent a letter to Secretary Ross as well as
to Joe with respect to our concerns regarding
Enterprise Services. So, that will be

readable once our report is released at the



end of November. So, please take a look.

We also got a response. Secretary Ross sent
us a response with respect to our concerns and
acknowledging our concerns SO wWe were very
appreciative of that as well. We will remain
vigilant in this area.

MR. MATAL: I know this 1s an issue
of great interest to the IP community. As
I've attended events around the country I'wve
personally gotten an earful from various
patent owning companies about this issue and
their views on it.

CHATRWOMAN JENKINS: Peter?

MR. THURLOW: Thank you very much,
Joe. I appreciate the comments. With the
President in China and the importance of
intellectual property and the international
global IP system is there a specific -- for
members of the public we say the
administration, the Patent Office is working
with the USTR on these particular IP issues 1is
very critical. Is there something more that
we can look at to share with the public that

says here are the specific concerns rather



than just saying patents, trademarks,
copyrights, trade secrets? Are there more
specific issues that we can share with the
public or cases or something else a little bit
more definitive?

MR. MATAL: You know, there is but
I'm hesitant to make that decision as to what
to disclose. Shira Perlmutter, our head of
International Affairs, I believe she's joining
this meeting later -- oh, she's not? Okay.
Well, is someone from OPIA coming?

CHAIRWOMAN JENKINS: Yes, Karin.

MR. MATAL: Oh, Karin. Karin
Ferriter, the Deputy over there. She has a
better sense of what we can disclose publicly
and what we can't. PTO personnel are directly
participating in a lot of these negotiations
and some of the issues are closed to the
public. Our stance on these issues and the
importance of IP should be obvious to all.

CHAIRWOMAN JENKINS: Anyone else?
Joe, thank you so much. I also want to thank
Joe for his leadership for PPAC. We

appreciate your support and we are here to



support you and keep moving IP forward, and
keep moving the USPTO forward.

So, with that, who is next? We're
doing a joint Quality Operations update.
That's very exciting. Okay. We also tried to
change up the agenda so if you notice there
are certain tweaks to the agenda, we are
trying to make it more user-friendly in a
sense. So, with that.

MS. MARTIN WALLACE: Thank you, and
good morning to everyone. Our first
presentation today is going to be from Marty
Rater, Chief Statistician. He's going to
discuss with you a survey we did internally
with our patent examiners, the Application
Readiness Survey, which looks at the
application coming in and how ready it is for
an examiner in the examination process from
the point of view of the examiner. So, I'll
pass it on to Marty.

MR. RATER: Thanks, Valencia. Good
morning, everybody. We're going to breeze
through a couple of these slides. You can

read those at your leisure. We want to get to



the data and we actually want to present a few
questions that we're kind of asking and how
we're going on with this study, and I think
that's going to be an exciting topic for some
of you all because we've heard from you in the
past.

A quick overview. Historically OPQA
and the Quality Program here has pretty much
looked at work product. We've dabbled in the
world of some case studies, some ad hoc
studies over the past couple of years. We've
historically looked at customer perceptions,
we've looked at examiner perceptions. But all
of our work was primarily related to the work
product and the office actions being generated
by the patent examiners.

So, going forward, we've been
looking at this big quality more of a
perspective and looking at all the different
touchpoints in this system. We know there is
a lot more that goes into quality than just
the clarity or the correctness of an office
action you receive. So, one of the things

we've head over the times when Drew comes back



from meetings, Andy, Valencia, and you all,
the PPAC Committee, has mentioned this in the
past is well, how can we help you improve
quality?

So, one of the topics that we
thought we'd explore first is looking at what
is the product that the examiners have to
start with and looking at maybe some
attributes of application and how ready are
they for application and what are the impacts
that they may have on perhaps timeliness,
perhaps quality, or some other dimension of
quality or timeliness that we haven't even
considered yet.

So, in doing that first of all we
kind of came up with a very vague description
of application readiness and this is where we
started out. We really wanted to just start
out with identifying which attributes kind of
relate to this patent application that
examiners might say, hey, this has an impact
on my efficiency or how well I can do it in
terms of quality. We didn't specifically go

out and ask our examiners what attributes



drive quality and how much does this change
quality or does this increase timeliness or
reduce pendency; we wanted to just say, hey,
if these are presented to you in an office
action or in an application how well is it to
work with in terms of a broad definition of
efficiency and effectiveness?

So, what we did is actually some
focus groups first and identified 29
attributes and they're all listed, we'll show
them on a slide. We're not going to spend
time with me reading through all 29 attributes
today. So, about April 2017 we did a survey,
about 850 examiners participated in this
survey. We basically asked them to evaluate
29 attributes. The attributes were in some
broad categories, whether it was in the spec,
whether it was in the claims or in the IDS.
We asked them to say, well, hey, how important
is this to you? We asked them to rate each
attribute on a scale of 0 to 10 where it's not
necessary for me or it's almost essential.
And then we said, well, how often do you see

this in the applications you examine? We



asked them to rate that from almost never to
almost always. We did not ask them to rate a
specific application. This was their
experience over the prior three months or the
periods (inaudible). Now, that's not saying
an examiner didn't consider the application
that was right in front of them or they're
still holding onto kind of a little bit of a
dogged application they may have seen a year
ago or a fantastic application that they saw
last month. So, we'll have a little bit of a
bias.

Then what we did is kind of looked
at the gaps and said, okay, this is maybe a
high importance and it's being met in the
applications we're seeing, or is it a high
importance low frequency how often we see it?
Just to give us an idea of where we might want
to go so we could come back to you all and say
this is what our examiners are asking, and at
the same time internally take that data and
stat seeing does this correlate with some sort
of actions, quality of actions, or does this

correlate with some sort of timeliness factors



that we can measure?

So, again, I mentioned the
attributes. You can see we had 16 in the
specifications arena, we had 9 in the claims
area, and we had 4 in the IDS. These little
numbers there that I've put next to you,
you'll see the value of that in a minute or as
you read this on the train ride home this
evening.

This is just a very high-level
summary of what the top needs were. We took
those 29 and you see we did a wonderful job of
synthesizing it down to about 15 items for
you. I know that doesn't give you much but
this was the top needs. What you're going to
see 1s in that need category, again, the scale
of 0 to 10, these were the items that
basically 7.5 or higher was that scale of 0 to
10.

We'll tell you, just like any survey
we do, when you ask somebody the importance
and they know that we're going to share this
data back there will be a bias of saying

everything is important because there is



always that hesitation to say something is not
important and that means you might not provide
that again for us in the future. So, there
will be a slight bias upwards on the need and
how important it is.

Then on the experience, again, this
is just basically the average of those 850
examiners. You can see there are gaps.
You've got some gaps where the need exceeded
the experience by 4 on this scale, sometimes
you get one there on the specs, the detailed
description of the invention, where the need
is right there with what they're experiencing.
So, again, different scales but you go, okay,
let's move on, not a big gap there, move on.

This is Marty's handy-dandy summary
for you so that you don't have to look through
42 pages of data. This is a crosswalk of all
of these items. Again, you see the black
dotted diagonal line there, that's the perfect
need meets perfect experience. That's 1:1
ratio; for everybody that rated this a 2, they
rated the other aspect a 2 as well and being

met. We didn't expect that. Again, like I



said, on the importance it's going to shift to
the right and shift to the down and that's
exactly what you see there.

Then I've plotted a red line because
this is where we start seeing large gaps
between importance and performance -- or
expectations. What you'll see really, what
centers around, you'll see all those labels
plotted with the Cs. Primarily that's the
claim items that we had in these attributes.
We'll go back to the claims. C4 is one of the
ones, claims that are directed to the
inventive concept, not broader than the
inventive concept. And you're going to see
also IDS, I think it's I1l, IDS that includes
the significance, relevance of each citation.
If you go back you'll see that Il is down
there. It had a rather large gap because on
the needs side it's over on the farther right
at a 7, and experience it's still down there
at a 2.

This is very preliminary. We're not
saying anything is good, bad, ugly,

indifferent about this. This is just our



preliminary discussions to see where do we
stand before we move forward.

So, what are we doing to move
forward? Well, first of all this was a
perception. Perception is reality, you
understand. But it was for a totality of
cases that examiners are seeing. We want to
confirm these examiner expectations and their
perceptions that they put in there. Very much
like what we see any time we go out to
customer perceptions of examiner quality, we
know we have certain customer bases that drive
their opinion based on that case they saw
three years ago and it left such a bad taste
that they can't get over it. Is that the same
thing that happened with maybe an examiner?
Did they get a certain application that is
still driving their perceptions?

So, we want to get in and kind of
confirm that by looking at some applications
and figuring out are these realistic and
perceptions that we can drive? We want to
identify some best practices and some

applications that examiners have said we want



to see this and we can quantify and actually
see some applications where these best
practices were put in place. And then if we
have value in all of our work we're going to
do, establish some sort of monitoring program
of application readiness or quality and
incorporate that into our big quality
assessment program.

So, this is really why we wanted to
present it to you all this morning was these
are the questions we are starting to ask, and
we have a team starting to explore all this,
and we'd like to know what other questions we
should be thinking about, what impacts or what
opinions you may have on some of this data.
So, first and foremost, what's the best way to
quantify readiness? We can say, hey, we'd
like to see this but is there some value in
asking that? Because keep in mind if we
identify the examiners want this and we go
back and ask you all to start providing that
in applications, if there's no impact on
timeliness, if there's no impact on quality,

it gets harder for us to ask you and show you



what the benefit of that ask is.

So, obviously timeliness and quality
are the big things we're looking at. We'd be
interested in knowing what other dimensions we
should be measuring. We know there are other
things other than just quality and timeliness
that make up the totality of satisfaction of
examiners as well as applicants.

So, what are those? As I mentioned,
we want to make sure are we looking at things
that are occasional troublesome problems or is
this a systemic concern? We want to maybe
throw some of the applications we can't
quantify up into our big data environment and
see how prevalent these behaviors are
throughout the entire population of
applications. These are things we want to
look at. And then, finally, 1is this something
that applicant can effectively address?

Again, we don't want to come out with
recommendations, we don't want to have
unwanted asks, and just like you offered to
say what can we do to help us, how can we

assist you in return for providing these



things that we may find valuable.

So, that's where we're at on this
application readiness. Over the next year
we're doing a lot of studies. This quarter
we're starting to quantify and maybe do a
review of applications to see how that
quantifies and start mapping that data to
actual outcomes.

MR. THURLOW: Marty, just a quick
comment. This looks great. I think we've
discussed this in the past, but from a
practical standpoint as we file applications
sometimes we have a docket of more than 25,000
active cases, clients -- I think half the
cases that come into the United States Patent
Office are from foreign. So, quite often
we'll get the case and say get it on file and
it's not as much as a view as we would like
and as a budget related there too.

What I recommend for the study is
for the track 1 cases, those are the cases
that are deemed very important to the clients,
especially if they're willing to pay the extra

money and so on, so I think those cases are



deemed more application review-ready than
other cases. So, if there's a way to measure
application readiness from that standpoint. I
can give you an example of a client
application that we submitted. I think we
submitted on September 10th and we got the
notice of allowance just a few days ago, so
that's a credit to the client, a little bit to
the attorneys, and also to the Patent Office.
That was ready. We knew the scope of the
claims (inaudible) prior art. So, I think
that would be a good thing to review.

MR. RATER: That's a great
suggestion and I'm not taking notes but we
have a team in the back here that's working on
this study with me so they're taking notes.
But that's a great control group to kind of
monitor and see where we're at on that.

MR. HIRSHFELD: 1I'd like to jump in
a little bit also. One of the topics we've
discussed, Peter, and we're not there yet, but
one of the potential avenues we can go with
the readiness survey is to look at these

attributes and try to go back in prosecution



and see what differences there were 1in
prosecution. For example, if you have a
straight translation or foreign case that's
filed as a straight translation without
somebody, a U.S. attorney, reviewing it can we
tie that back to differences in prosecution
that, for example, would be like an extra
office action or to get things straightened
out? And the intent there is to go back to
all of you and let you know here's the cost of
doing this, and that way you can go to your
clients and hopefully help make an educated
decision what the best path for any particular
client is.

Again, I don't know if these numbers
will be able to be used in that way, but that
is part of the end game to what we want to do.

MS. MAR-SPINOLA: Thank you. This
is Julie Mar- Spinola. So, a question I have
too is whether or not -- I understand the
goal, right. What I'd like to know is what
will the work product be? So, for example,
are we looking to ultimately have a set of

best practices for the examiners or best



practices for the applicants and the
prosecution attorneys? What would be the
ultimate outcome of this?

MR. RATER: All of those things and
even more. Like Drew said, there could be,
hey, when we see this these are the types of
rejections you're likely to see back. We
really don't know where we're going to go.
What we do know that we want out of this is we
want to establish some linkage between what
comes in the door and what that examiner picks
up with some actual return on investment on
the backend. So, whether that is any of those
things, again, better quality from the OPQA
perspective of this, fewer of these types of
rejections, reduced pendency, all of that is
actually wide open right now. That's kind of
what we'd love to hear feedback on. Hey, we
think there's some correlation here, if we
think that's enough for us to explore it.

So, we really don't have a defined
endgame yet at this point. We don't want it
to just be focused on quality. We're willing

to look at this in terms of driving something



else as well.

MR. LANG: I think this has
potential for a lot of mutual benefit for both
applicants in the Office, for applicants to
better understand how they can shape their
applications to result in quality work product
and get it through the prosecution process
more efficiently. I was going to take it a
step further than Drew did in terms of looking
down the road. Could we look at these
indicators of input application quality,
compare them to outputs at the IPR stage, you
know, patents that have been invalidated in
IPR, patents that have had issues with
litigation over 112 issues, and see how they
would have been evaluated under this process.
I think that there could be some fascinating
and meaningful results.

MR. RATER: And on that, Dan, like I
mentioned, we're going to actually now once we
figure out how to quantify this, quantify and
measure some applications in the door. And
our sample pool, which Peter just increased

because now I have to look at track 1, is



going to include applications that have seen a
bunch of -- you know, whether they have some
sort of a pilot program involved and what were
the final outcomes of these? Whether they
ended up patents, whether they ended up
abandoned, whether they maybe stopped it in
appeal conference, they went all the way
through the Board. So, that will be a rather
large study set that we will look at to be
able to measure these impacts. But that is
one of our factors we're going to try to link
to.

CHATRWOMAN JENKINS: Great. Any
other guestions? We refer to Marty as the
Data Guy. He loves data. And we appreciate
that too. It is very important for I think
both sides, both internal and external, to
appreciate. It's a two- way street. We
appreciate the fact that you're looking at
this data and trying to give feedback to us,
but it's also something that we need to do and
get out to the user community that we also
have to step up.

Who 1s next?



MS. MARTIN WALLACE: I'll pass it on
to Andy who is going to talk about the FY17
recap.

MR. FAILE: Good morning. So,
following Marylee's lead on let's try to do
things a little bit different and try new
things, and also coupled with a lot of
comments I got from people that have attended
PPAC, some of which are here in this room. I
won't point you guys out. We thought we'd
take a little bit different take on our stats
review. As you guys remember, normally I'll
come here or one of the ADCs will come and
we'll show you a bunch of graphs and we'll
start talking about it. What we thought we'd
do this time is a little bit different and we
do have all the graphs in your presentation
but we actually kind of prepackaged some of
the conclusions of what we saw in FY17 and
we're simply going to walk through here's kind
of where we ended up in the year. We'll do it
that way and then the graphs are in the back
that support the conclusions that we have

here. So, we'll try that and I appreciate any



feedback from anyone about this particular
format as well.

A big thanks to our Pendency
Subcommittee; Jeff Sears, the Chair, thank you
Jeff. Mark, Bernie, and Jennifer gave me a
lot of great input on the presentation and
things to think about so thanks very much to
you guys.

So, let's get started. To
illustrate the point, this is the one slide
you really need. The rest of it will be
talking about this slide. So, the key points
of interest. This is kind of a summary of
last year on some of the very high metrics
that we had and I'll go into some level of
detail on each one of these, give you a little
bit of a flavor of how they ended up.

These are fourth quarter FY17
statistics, i.e., the end of the fiscal year
for '17. Our first action pendency our
average was 16.3 months. We did not hit that
goal. We had a goal of 14.8 months so we're a
little bit off of our first action pendency

goal for the year. 1I'll go into the reasons



why we ended up there in a few minutes. Our
total pendency was 24.2, our goal was 24.8 so
we were okay there.

Very good note for all of us, USPTO
applicants, practitioners, everyone, 1s our
attrition rate continues to be low. It's at
4.1 percent and that's a pretty good attrition
rate. That's extremely helpful to all of us.
That means we're keeping people, we're keeping
our senior people, we're keeping the seniority
of the workforce, our most skilled examiners
are staying. That's really good for quality,
that's really good for moving cases through.

The last one in looking at our
filings, our filings came in lower than we
expected, and we'll talk a little bit about
that as well.

So, this is the key points slide.
First action pendency we missed our goal last
year. We made total pendency. We're doing
really well with attrition. We're keeping our
people. And the filings are a little bit
lower than expected.

So, we'll start with pendency. We



did miss our goal last year. There were
basically three contributors to that. One is
we had a hiring freeze. As everyone knows, we
had a change of administration. 1It's not
unusual at all when a new administration comes
in to put a hiring freeze. This is a federal
government-wide hiring freeze. We had plans
in 'l16 to hire about 600 patent examiners.
Before the hiring freeze took effect we had
about 145, I think it was 144, examiners hired
so we were short on that goal. So, there was
a loss of what we call firepower, or resources
to bear, on the applications as a result of
that.

We also had been seeing from the
examiners a phenomenon of the reduction in the
amount of overtime that the examiners are
taking to examine cases. Just by way of quick
background, all overtime examiners use goes
towards examining, it doesn't go towards any
other activities. So, when you have a
reduction in overtime you're losing a piece of
that firepower to move cases as well.

We had a lot of discussion yesterday



from the Subcommittee about the whys of the
reduced overtime. There is really no one
contributor. We'wve been studying this for a
while now to try to make sure we're doing
accurate modeling or there are things we can
do to increase overtime usage. The number is
the number, so from a modeling perspective if
overtime comes down in FY18 we'll simply model
at that level. Behind it it's really
important for us to figure out is there a
phenomenon here that we can do something about
or is it something that probably we won't have
much of an influence on.

So, a couple of the contributing
factors to reduced overtime that we're looking
at is we have not hired in the significant
numbers in the last couple of years that we
have in other years, therefore, the seniority
of our workforce is increasing. The more
senior the examiner is, even though they might
be authorized up to a certain amount of
overtime, their salary and statutory cap only
allows them to do a fraction of that. Just

for instance, if you're in an art unit that's



authorized 32 hours of overtime per bi-week to
do examining but you're a GS14 Step 10, i.e.,
a high-level primary examiner, you probably
can only do about 5 or 6 hours based on your
salary and statutory cap. So, as your
workforce starts to become more senior more
people are in that bucket, they're not able to
do that much overtime. We think that's at
least a contributing factor to it.

We've also looked at as pendency is
coming down -- and, again, we missed our
target in the first action pendency but it's
still coming down -- we're starting to see
phenomenon of dockets that are shorter in some
areas than others. So, keep in mind there are
literally hundreds and hundreds of different
dockets throughout the examining corps. As
those dockets start to draw down -- and we'll
talk a little bit about the lower level of
filings that we've had in a minute -- we're
starting to look at overtime per area and
starting to dial that overtime down.

Sometimes shutting it off, sometimes just

reducing that level of available overtime,



because we don't want to burn through those
cases and have no work for examiners 1in that
area. So, that's also a contributing factor
to lower overtime usage.

So, we're looking at these things.
There is no real one scenario that says here's
why overtime is reduced, but the fact is that
it has been slowly reduced over the past
couple of years so we'll be modeling at those
levels starting in FY18 so we have a good
baseline.

The third contributing factor to
first action pendency is we have completed our
transition to our new classification system,
CPC, Cooperative Patent Classification system,
that I know we've reported on in several PPACs
prior to this. As part of that, at the very
end of that conversion we had examiners where
their searches were pretty much spread out all
over the place compared to what they were in
USCL. So, we have a whole system and
agreement with the unions where we're
monitoring that very heavily with input from

the examiners, and we're doing a data analysis



to confirm that their searches are in fact
spread out much wider than they were in the
U.S. classification world.

As a result of that, we have
adjusted probably close to 1,800 examiners''
time upwards to take into account the fact
that they are completely transitioned to CPC.
There is a firepower draw on that as well
which we model and will continue to model into
the future.

So, those three things are probably
the main contributors to our first action
pendency missing the target in 2017.

Let's talk a little bit about filing
trends. So, I mentioned that filing trends
were down, one of our big results from last
year. We had modeled our incoming filings, we
call them serialized filings. The reason we
say that is they get a new serial number.
Think of that as a new case. For you
practitioners those would be regular news,
cons, divisional CIPs, et cetera. We model
those at about a 1 percent growth. They

actually came in at a little bit less than a



half percent at 0.3 percent growth. So, we're
a little bit down on our incoming receipts in
our serialized filings.

We'll probably be modeling a little
bit lower this year and the trend seems to be
somewhere near the 1 percent. Last year was a
little bit lower but generally over the last
several years we've been seeing somewhere in
the 1 percent growth over the previous year.

Our RCE filings were down this year
almost 4 percent, 3.8 percent. We're seeing
RCE filings continue to come down so this was
not an unexpected trend. We'll get into the
Alice effects in areas like business methods a
little bit later. We're seeing that actually
as a big contributor to the RCEs. We've gone
up the hill and down the trough and we're kind
of back to pre-Alice levels in a lot of the
stats that you'll see, RCEs being one of them.

We think that's generally good.

Less rework on the backend, trying to reuse
those resources instead of doing work on RCE
to do a new case 1is generally positive. So,

the RCE drop at 3.8 percent, we'll be using



that for modeling for this year.

On the other end of the spectrum,
our design filings, the serialized filings,
utility filings at about 0.3 percent. Our
design filings were up this year about 6.1
percent. We actually expected them to be a
little bit higher but they performed about
what we thought, just a little bit lower.
They are up considerably more than the
serialized filings. That's going to cause us
this year to start thinking about hiring more
design examiners. We have just under 200
design examiners onboard now; we'll be looking
at hiring up to that rate. You'll see their
pendencies rising a little bit but kind of
steadying out so we don't think a huge influx
of design examiners is needed but we do want
to chase that trend down.

Then the final thing, the
provisionals, were down slightly.

Peter?

MR. THURLOW: I think just on the
design filings, one area that's been getting a

lot of attention, and correct me, is the



graphic user interface. I don't know if the
PTO has been highlighting that or is in
training on that?

MR. FAILE: The GUI stuff in design?

MR. THURLOW: The GUI stuff, yeah.

MR. FAILE: I can go back and check.
I don't know - - the design filings I'm not
sure exactly which areas are growing compared
to other areas. That's a good point to go
back and check. And it very well could be the
GUI area. That's a pretty hot topic.

This is hard to see so I will do a
quick summary. This is basically looking at
the RCE filing rates this year. The thing to
note here, this is by tech center. The change
is over last year. All the TCs are down in
RCE filings except for 16 (inaudible) which is
slightly, slightly above -- 0.1 percent
increase. As you'll notice in TC 3600 which
has the business methods area that's the
largest area that's down. They're down about
10 percent. You can see the RCE filings down
across the board contributing to that 3.8

percent drop I talked about in the previous



slide.

CHATRWOMAN JENKINS: Andy?

MR. FAILE: Go ahead, Mary.

CHATRWOMAN JENKINS: Can we go back
to the other slide? So, what's the next step,
I guess? You're saying the filings are down
but, you know, me, why? Is it because the
applications getting allowed? Is it because
they're abandoning it?

MR. FAILE: It would be good to get
input from you guys why we're seeing RCEs
being filed at a lower rate than normal. We
have a lot of activity in the after finals
space that we know we're resolving cases there
before we get to an RCE. I'm sure that's a
big contributor. I think I'm hearing
some -- I think that's the answer there.

Beyond that I'd take any input you
guys have for the downward trend. We've been
seeing this and modeling this. There is an
effect in Alice in 36 which contributes to it,
but as you can see we're down across the board
in each TC. So, it's not just an Alice

phenomenon itself.



MR. THURLOW: This has always been a
strange thing to me. This is a good thing,
right?

MR. FAILE: Yeah.

MR. THURLOW: Years ago we had so
many problems and this could be credit to all
the work the PTO has done in the after final
programs where when I first started 20 years
ago we really weren't too much (inaudible)
after final, now we do. We get more cases
allowed. Exempt from a practitioner's point
of view when I'm filing RCEs it's a good
thing. And that's why the whole filing trend
taking into consideration RCEs if it's lower
is really not accurate. We look more at the
serialized filings and even 1f they're a
little bit up, 0.3, that's always the bigger
thing to me. But this is good.

MR. HIRSHFELD: Peter, I do think
this is a good thing. What we've historically
done is reported out a combined filing rate of
serialized and RCEs but that always seemed odd
because, as you said, we want the RCE filing

rate to be decreasing and to be getting these



cases wrapped up. So, we've actually
bifurcated and that's why you're seeing the
two numbers differently.

I do personally feel there are a lot
of factors that are going into the lower RCEs
including the good work by Andy and his team
to have the after final programs to get cases
wrapped up. What shouldn't be lost is an
emphasis that we're having examiners reach out
when they can to try to get cases wrapped up.
If they see allowable subject matter that's
not being claimed, trying to push that so that
the examiners are reaching out more and being
more proactive.

I do think we're still seeing some
of the Alice impacts where there was a
great -- after some of the case law, as you
all know in here, there was a significant
number of RCEs being filed. So, all those
factors definitely weigh in. But I started
the chat because I wanted to highlight that we
also recognize that the RCE filings decreasing
is a good thing and desirable and we want to

see i1t continue with that trend. Serialized



filings, of course, we don't want to see those
go down.

MR. FAILE: I like that singing in
the background. That's telling me to move on,
Marylee. (Laughter) I'll move on, okay.

So, talking a little bit about
attrition. I mentioned that our attrition 1is
actually in a pretty good space, 4.1 percent.
That's across the entire span of employees and
their entire levels of service. So, when you
kind of break that up you get different
numbers in different categories.

So, the first thing we look
contributing to this 4.1 percent is what's our
attrition rate for new examiners? That's the
highest rate of attrition that we have and
that's currently at 25 percent. To give you a
little perspective, we range anywhere from the
mid-teens all the way up to about 33 percent
historically in our first-year examiner
attrition so we're a little bit on the high
side of that for FY17. That's always
something we're looking at.

We had a good discussion yesterday



and there were some questions about the
onboarding process, about the way the Patent
Training Academy 1s dialed in there, four
months in training, and the first part, 1is
that working effectively. We tend to see a
pretty high level of attrition in the first
year historically. I think a good piece of
that is just the nature of the job. This is a
much different job than most people have
either done if they're coming from a second
career or coming right out of school, and
there's an acclimation period for them in that
first year. Sometimes people think, well,
maybe this isn't the job for me.

When you get to about a third year
of service, so you've been here three years or
so, that attrition rate falls to 5 percent and
then when we have people that are here 10
years or more the attrition rate really
nosedives to under 1 percent.

So, this kind of confirms the trend
that we've seen at the USTPO for a long time
now, which is basically when we keep people

past that third year and further the attrition



rate drops to really, really remarkably low
levels. That's great for all of us,
applicants, practitioners, and us, for
retaining our senior workforce, bringing those
resources to bear on both pendency and quality
in the applications.

MR. WALKER: Andy, can I ask a quick
question on that?

MR. FAILE: Sure.

MR. WALKER: So, given the low
unemployment rate in the country, and I think
we'll talk about maybe in the finance section
about the number of new hires projected, but
are you having trouble recruiting? Is
recruiting an issue now that the hiring freeze
has been lifted?

MR. FAILE: That's a great question.
Maybe it's too soon to tell, Mike. I don't
think so yet. We're planning to hire at about
attrition plus a handful, probably just under
400 this year; I think at the 390 level is
where we settled, which is attrition plus 50,
approximately. We'll have a class coming in I

believe in January so we're out doing the



recruiting, we're out doing those activities
now.

That seems to be going fine. 1It's
better for us in general to be hiring at the
attrit plus a little level than it is to be
hiring 1,000 or at 1,500 which we've done in
the past. So, I think we're going to be able
to be pretty selective in the types of people
we bring in.

Just a couple of other data points.
We had a vacancy opening in Denver for about
20 or 25 positions and we got 450 applications
for that. And, frankly, that's not that
unusual; you usually get multiple, multiple
applications per position. But that's a good
trend we think we'll be able to look through
those people and pick good potential
examiners.

So, as you guys know, and Rick is
here, you can help me jump in on this, we do
modeling every year. We model all our
variables to figure out how many examiners we
need for that particular year and we do kind

of a five-year plan on modeling. After the



year ends we always go back and we check the
actuals for a particular year and look at what
we model to see is there anything to be
learned there for making assumptions for the
next year and the year after that.

So, what we learned this year for
variations of the model is that we had lower
than expected serialized filings. We had
modeled somewhere in the 1 percent range, came
in at 0.3. Modeling on filings is always
somewhat historical and somewhat based on
intel that we get from PPAC and everyone else
about where we think filings are going. We're
trying to make the best assumption we can
based on that information. It's very
important for us to get the serialized filings
right; that's a huge chunk of our work
incoming receipts. We want to make sure we
get that right so we can model how many
examiners we need.

We had lower than expected RCE
filings. We expected them to be lower but
they're actually a little bit lower than that.

Then we had lower overtime usage. All of



these observations will bring to bear on the
FY18 models so we're modeling at a baseline
that reflects the FY17 actuals.

MR. THURLOW: If I could just
comment on the modeling because we do the same
thing at law firms. We don't look at it from
a U.S. standpoint, we look at it from a global
standpoint. So, we work with plenty of
companies that have operations in both U.S.
and Europe and U.S. and China, and many areas
around the world. You've all read about the
new China IP policy innovation and all the
concerns with 101, with companies filing in
China and Europe, for example, first. So, we
look at it from the standpoint of one year
from some blip in increase in filings and then
30 months. We try to plan out from a business
standpoint what's going to happen and how we
can, quite frankly, maybe take in some of
those applications. So, from a modeling
standpoint you may want to look at that as we
do.

The other thing is why. We've

discussed many times in the past is maybe on



device or apparatus claims we do file the
applications in some areas, pharmaceutical,
life science, I should say making the method
of use, especially in manufacturing. We don't
necessarily do the method of making, we'll do
that at trade secret because we don't want to
disclose. It's harder to reverse engineer,
not impossible. 1It's harder to reverse
engineer when you have the device compared to
laying out in detail what the method is, the
pressures, the temperatures, all those
details. So, we'll put those in trade secret
protection and then have the device to protect
the overall product that's for sale. That's
where the trade secrets really come up 1in
years since I started practicing.

MR. FAILE: Thanks, Pete. So, I'll
start moving through these real gquick so we
can get to the next presentation.

So, one of the things we're always
keeping track of, particularly in the business
methods area, from a stats perspective in
addition to other things, is kind of the

effects of Alice. The large summary here is



we're basically moving back from a stats
perspective to kind of pre-Alice levels. So,
let me just kind of walk through a couple of
things that we're seeing.

We had kind of a lull in RCE filings
and then we had a spike, and now we're kind of
basically getting back to pre- Alice RCE
filing levels, that's basically bullet 2. The
allowance rate dropped substantially from
Alice and we're basically back to about
halfway to the allowance level that we were
pre-Alice. So, we still have some room there
to get back to pre-Alice levels but we're
about halfway there on the allowance rate.

We had a spike in reopenings after
the PTAB. As you can imagine, cases were up
there. Alice hits and there's some rework
when it comes back to the corps. We're
basically back to steady state as we were
before Alice. We've worked through all of
those sets of cases.

One trend that we are seeing that
does not seem to be coming back, that has at

least steadied out for at least the time



being, is the decrease in new applications or
serialized filings in the business method area
from about 1,300 a month pre-Alice to
currently about 975 a month. So, as we're
monitoring those trends we don't see that
balancing back quite the way some of the other
stats have.

Track 1, I'll call it Mark's
program, Mark loves track 1. He's an avid
user and gives me all kind of good feedback on
the program. We still see great stats in
track 1. I hope everyone else 1is experienced
in using the program matches what the stats
say. Average time from filing to petition
grant, less than a month-and-a-half; from the
petition grant to doing the first action, 2
months, very fast; and then from the initial
incoming petition that's been granted to the
final disposition, 6-and-a-half months. So,
compared to average pendency for all of the
cases these are pretty remarkable numbers.

Track 1 seems to continue to perform
well. We bumped up to the cap of 10,000

applications per fiscal year in 17. We did



not go over the cap. We are modeling
basically at the 10,000 level. 1It's pretty
much from an application standpoint a drop in
the bucket compared to the several hundred
thousand applications that come in but we do
continue to monitor this. We do have a 10,000
cap. If we start to go over that we'll need
to take measures to raise that cap.

Patent term adjustment. As we've
talked about in several PPACs now we are
always monitoring our performance in the
14-44436 patent term adjustment framework.

Our poorest performing category is our 14
months to do a first action. We basically had
56 percent of first actions were completed
later than the 14 months; if you flip that
that's about a 44 percent compliance rate with
14 months to get a case done. That is our
biggest area to work on. We have kind of a
five-year plan with different components to
try to increase our performance compliance in
the 1l4-month category. It will also be the
subject for PPAC meetings and subcommittee

meetings as I get some insight from the



Subcommittee on ways we can do that.

Our 444 categories which are very
quickly the Office's response to applicants'
response or amendments, our response to PTAB
decisions and our response to issuing a case
after payment of the issue fee. We're in the
single digits, as you can see in that middle
section. We're doing pretty well there.
We'll continue to monitor that. There are no
huge activities planned for that. Most of
those resources and firepower and effort will
go towards improving the 14-month compliance.

Then at the bottom, our total
pendency. We had about 17 percent of the
cases exceed 36 months, total pendency goal.
Most of that was a contributor from the 14
months built into 36 months as our performance
and 14 months; since we're out of tolerance
there that's going to carry through into the
36-month pendency. The good news here is if
we can get 14 months performing better the
latter half from after first action to the
final disposition we do rather gquickly, we'll

have good performance translated over into the



36-month category.

I believe the final slide, PTABR
results for a high- level marker. Last year
we had an affirmance rate of 56 percent, this
is straight affirmance rate for 'l7. We had
12 percent affirmed in part, so depending on
how you want to count that, that's either 56
or that's 68 depending on if it's affirmed in
part or affirmed in most or affirmed in least,
as people keep telling me.

We had tech center ranges from about
43 percent in one tech center to 68 percent in
another. There is a graph, I believe it's the
last graph in your packet, that shows the PTAB
affirmance rates per TC.

Again, I won't go through all the
graphs but they're there to support the
conclusion we talked about here.

So, thank you, Marylee.

CHATRWOMAN JENKINS: I don't know if
I should say hallelujah. (Laughter)

MR. FAILE: I'll take it.

CHAIRWOMAN JENKINS: I comment Andy

for battling through the Battle Hymn of the



Republic and every other rousing military song
that we have yet to hear.

MR. FAILE: It inspired me.

CHAIRWOMAN JENKINS: And be inspired
by, yes.

MR. THURLOW: As a former member of
the military I especially like it. But I can
never sing that good.

CHATIRWOMAN JENKINS: Questions?

MR. GOODSON: Andy, the Track 1
10,000, is that by rulemaking or statute, and
should that number be adjusted?

MR. FAILE: I'll leave Bob Bahr to
do the technical answer. We can adjust that.
It would require potentially sitting down with
the Union and talking through some issues.

MR. BAHR: A little of both. The
way the statute was written is there is a cap
of 10,000 except it says we can change it
through rulemaking. So, yeah, Joe, it does.

(Laughter) So, we can change it
but we'd have to go out with a
notice and combat rulemaking to

change the cap.



Now, as Andy said, we brushed up
against the cap. We basically hit around
10,000 petitions but fortunately or
unfortunately about 10 percent of the people
who filed petitions they're not grantable.

So, really we're not as close to the cap, and
the cap 1s in terms of accepting them, not in
terms of petitions. So, we do have a bit of
headroom between where we are in the cap right
now so we don't see the actual need to make a
change right now.

MR. FAILE: What we do, Mark, is
we're not just waiting at the end of the year
to see if we hit the cap, we look at our
monthly receipts. There's a chart in your
packet that shows track 1 by month throughout
the fiscal years, all the years track 1 has
been in existence. So, we're constantly
monitoring that and we can see trend lines,
whether we're getting dangerously close to the
cap or not. So far we did not see that in
'17. We knew we were close but we looked like
we were going to come under. It's early in

'18 yet to do that. But we do look on a month



by month basis to try to get a gauge. Are our
receipts coming in much more than last year
because there's not a lot of headroom there,
and then to the extent that's happening we'll
be more biased towards looking at the cap. We
won't be waiting until the end of the fiscal
year to do that, we'll monitor each month's
receipts until we get there.

MR. THURLOW: Bob, just a quick
comment. I'm surprised that 10 percent are
rejected because the initial track 1 program
had the requirements and then they were
subsequently softened. So, I don't know how
you can mess it up.

MR. BAHR: With a large number of
filings you have some people who I'm going to
say will do almost anything. Incredibly, we
have people who filed track 1 petitions and
they just stop at the missing parts practice
and never respond. It baffles me but it
happens.

CHATRWOMAN JENKINS: Any other
questions? I'm going to give two shout-outs.

I'm not going to sing them. We have one shout



out from Professor Crouch saying great job,
Marty. And we also have a comment from Paul
Ornville that I think he likes appeal better
than RCE. He suggests that RCE has lost time,
it does not get added to the term adjustment,
it is better to appeal.

I think based on Paul's comment in
particular it's always a struggle to figure
out what the best strategy is and I think the
Office is very good at recognizing the outside
perspective that we all come at it from a
different viewpoint. We may have someone who
wants to spend time and money on track

or we may have a client who is a
small inventor -- Paul, wherever you
are -- who just doesn't have the funds to do
track 1 and we want everything to be wonderful
and perfect and a great review. So, I think
the Office does a really good job of trying to
address that. And the data is great.

Okay. Next?

MS. MARTIN WALLACE: Our last
presentation on equality, will be presented by

Stefanos Karmis and I'd like to introduce him.



He is the Acting Director of the Office of
Patent Quality Assurance. Stefanos has been a
senior advisor to our DC of Patent
Administration to our DC of Patent Examination
Policy, and has worked as well with the
Quality shop. So, he definitely has the
skills to work through OPQA until we have a
permanent director in place. So, I will pass
it on to Stefanos to talk about our FY17
quality findings.

MR. KARMIS: Thank you. So, as
Valencia said I'm going to talk about our
fiscal 17 gquality metrics and also a little
bit about our data visualization center. As
you know, the PTO website has a data
visualization center for things like filings,
backlog, pendency. The quality one hasn't
been updated recently partly because we
switched over to a new review standard, the
Statutory Compliance Standard.

So, one of the goals with the data
visualization is to accomplish the bullets up
here on the screen and that's to show

graphical representations of the most common



requested quality metrics, provide details of
quality review findings, and include some
breakdowns.

As I mentioned before, we did switch
over to a new standard. If everybody is not
familiar with the standard I can give a little
background on that and how it compares to our
old standard. In our old standard we were
really looking at whether the office action
had a significant deficiency in it that halted
prosecution or had a big impact on
prosecution. So, for example, an improper 112
rejection coupled with a proper 102 rejection
didn't really have a big impact because
prosecution could proceed, that rejection
could be withdrawn if the applicant presented
arguments, could have had an omitted 101 in a
proper prior art rejection. That may or may
not, depending on how the application
proceeds. Things like allowances, maybe
misidentified claims where we could correct
those later in pubs or something like that,
were not really seen as big significant

deficiencies but under our current standard



which is a much stricter standard we hold all
that stuff accountable.

To give you an idea of what our new
standard is, it'